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Department of State § 17.5 

(e) Secretary means the Secretary of 
State. 

§ 17.2 General provisions. 
Section 822(d) of the Act (22 U.S.C. 

1076(d)) provides recovery of overpay-
ments by the Department of State of 
benefits to annuitants may not be 
made when, in the judgment of the Sec-
retary, the individual recipient is with-
out fault and recovery would be 
against equity and good conscience or 
administratively infeasible. This part 
establishes procedures for notification 
to annuitants of their rights, for ad-
ministrative determination of those 
rights and for appeals of negative de-
terminations. This part also estab-
lishes procedures by which an annu-
itant can contest a determination that 
the annuitant has been overpaid. 

§ 17.3 Notice to annuitants. 
The Office of Finance, Department of 

State, shall give written notification 
to any person who has received an 
overpayment, the cause of the overpay-
ment, the intention of the Department 
to seek repayment of the overpayment, 
and the basis for that action, the right 
of the annuitant to contest the alleged 
overpayment or to request a waiver of 
recovery, and the procedure to follow 
in case of such contest or appeal. The 
notification shall allow at least 30 days 
from its date within which the annu-
itant may file a written response, 
which may include evidence, argument, 
or both. 

§ 17.4 Initial determination. 
(a) The Director of the Office of Fi-

nance will be responsible for preparing 
an administrative file as a basis for de-
termination in each case where an an-
nuitant contests a claim to recover 
overpayment or requests waiver of re-
covery. This file shall include: all cor-
respondence with the annuitant; docu-
mentation on the computation of the 
annuity or annuities in question; and 
any information available to the De-
partment which bears on the applica-
tion of the standards of waiver of re-
covery to the particular case. 

(b) On the basis of the administrative 
file, the Director, after consultation 
with and review of the preliminary 
findings by the Office of the Legal Ad-

viser and Office of Employee Relations, 
Bureau of Personnel, shall prepare a 
preliminary finding. This preliminary 
finding shall contain a positive or neg-
ative determination on all material 
issues raised by the contest or request 
for waiver. In the latter case, there 
shall be a determination of the applica-
bility or non-applicability of each of 
the standards set forth in § 17.5. 

(c) The Director shall make the final 
administrative determination. 

(d) At any time before the final ad-
ministrative decision, the Director 
may request the annuitant to supple-
ment his or her submission with addi-
tional factual information and may re-
quest that the annuitant authorize the 
Department of State to have access to 
bank and other financial records bear-
ing on the application of these regula-
tions. 

§ 17.5 Standards. 
(a) General. (1) Waiver of overpay-

ment will not be allowed in any case 
prior to receipt and evaluation of a 
statement of financial responsibility, 
duly sworn by the recipient of the over-
payment, except in those cases where 
the facts make it obvious that the indi-
vidual has no capacity to repay. Such 
statement will be waived in the latter 
case. 

(2) Waiver of overpayment will not be 
allowed when overpayment has been 
made to an estate. 

(b) Fault. (1) Determinations of 
‘‘fault’’ or the absence thereof, will be 
made according to the commonly un-
derstood and standard concepts of eq-
uity applicable thereto. 

(2) A prerequisite to waiver of over-
payment shall be clear and convincing 
showing that the person from whom re-
covery would otherwise be made did 
not cause, or was not otherwise respon-
sible for the overpayment, i.e., he or 
she performed no act of commission or 
omission that resulted in the overpay-
ment. Pertinent consideration to be 
made in this area are: 

(i) Whether payment resulted from 
the individual’s incorrect (not nec-
essarily fraudulent) statement. 

(ii) Whether he or she knew the pay-
ment was erroneous and, if so, whether 
his or her subsequent failure to act re-
sulted from desire or ignorance. 
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(iii) Whether he or she failed to dis-
close material facts in his or her pos-
session. 

(iv) Whether he or she could have de-
termined that the payment was erro-
neous. 

(c) Equity and good conscience. (1) 
‘‘Equity and good conscience’’ as de-
fined in equity and the commonly un-
derstood meaning thereof shall be at-
tached to waiver determinations. In ad-
dition, the decision must be made 
whether the exercise of waiver of over-
payment would be in opposition to the 
basic purpose of title VII of the For-
eign Service Act (22 U.S.C. 1061, et seq.) 
and would injure the administration of 
such title. 

(2) The following guides will also be 
applied, as appropriate: 

(i) Waiver of overpayment may be 
granted when an individual by reason 
of receipt of the overpayment has: (a) 
Relinquished a valuable right; or (b) 
changed his or her position for the 
worse. 

(ii) Waiver of overpayment may be 
granted when the individual has con-
sistently acted in good faith regarding 
the overpayment. 

(iii) Waiver of overpayment cannot 
be granted when the individual has 
been found to be at fault or if the over-
payment has been obtained by fraud. 

§ 17.6 Notice of decision and right of 
appeal. 

If the annuitant, without good cause 
shown, fails or refuses to produce the 
requested additional information or 
authorization, the Department of State 
is entitled to made adverse inferences 
with respect to the matters sought to 
be amplified, clarified, or verified. 

(a) The final administrative decision 
shall be reduced to writing and the Di-
rector shall send it expeditiously to the 
annuitant. 

(b) If the decision is adverse to the 
annuitant, the notification of the deci-
sion shall include a written description 
of the annuitant’s rights of appeal to 
the Foreign Service Grievance Board, 
including time to file, where to file, 
and applicable procedure. 

§ 17.7 Appeal. 
The Foreign Service Grievance Board 

shall entertain any appeal under this 

part in accordance with the regulations 
of the Board set forth in 22 CFR part 
16. The Director of the Office of Fi-
nance, with such assistance as may be 
necessary, shall represent the Depart-
ment in proceedings before the Board. 
The decision of the Board is final. 

EFFECTIVE DATE NOTE: At 71 FR 16229, 
March 31, 2006, part 17 was revised, effective 
May 1, 2006. For the convenience of the user, 
the revised text is set forth as follows: 

PART 17—OVERPAYMENTS FROM THE 
FOREIGN SERVICE RETIREMENT AND 
DISABILITY FUND UNDER THE FOR-
EIGN SERVICE RETIREMENT AND DIS-
ABILITY SYSTEM (FSRDS) AND THE 
FOREIGN SERVICE PENSION SYSTEM 
(FSPS) 

Sec. 
17.1 General. 
17.2 Conditions for waiver of recovery of an 

overpayment. 
17.3 Fault. 
17.4 Equity and good conscience. 
17.5 Financial hardship. 
17.6 Ordinary and necessary living expenses. 
17.7 Waiver precluded. 
17.8 Burdens of proof. 
17.9 Procedures. 

AUTHORITY: 22 U.S.C. 4047(d); 22 U.S.C. 
4071(b); 5 U.S.C. 8470(b); 5 CFR 845.301–07. 

§ 17.1 General. 
This part establishes procedures for noti-

fying individuals of their rights if they have 
received an overpayment from the Foreign 
Service Retirement and Disability Fund 
under Chapter 8 of the Foreign Service Act 
of 1980, as amended, including their right to 
contest the determination that there has 
been an overpayment and the right to re-
quest a waiver of recovery of the overpay-
ment. This part also provides the procedures 
for administrative determination of these 
rights and for appeals of negative determina-
tions. 

§ 17.2 Conditions for waiver of recovery of 
an overpayment. 

(a) Foreign Service Retirement and Disability 
System. Recovery of an overpayment from 
the Foreign Service Retirement and Dis-
ability Fund under the Foreign Service Re-
tirement and Disability System may be 
waived pursuant to section 4047(d), of title 
22, United States Code when the individual is 
without fault and recovery would be against 
equity and good conscience or administra-
tively infeasible. 

(b) Foreign Service Pension System. Recovery 
of an overpayment from the Foreign Service 
Retirement and Disability Fund under the 
Foreign Service Pension System may be 

VerDate Aug<31>2005 08:19 May 11, 2006 Jkt 208074 PO 00000 Frm 00088 Fmt 8010 Sfmt 8003 Y:\SGML\208074.XXX 208074


